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APPENDIX D-3 

CERTIFICATION FOR BENEFICIARY STATUS 
UNDER ENVIRONMENTAL MITIGATION TRUST AGREEMENT

1. Identity of Lead Agency

_______________________________(“Beneficiary”), by and through the Office of the 
Governor (or, if not a State, the analogous Chief Executive) of the Appendix D-1 and Appendix 
D-1A entity on whose behalf the Certification Form is submitted: (i) hereby identifies 
___________________________________ (“Lead Agency”) as the Lead Agency for purposes 
of the Beneficiary’s participation in the Environmental Mitigation Trust (“Trust”) as a 
Beneficiary; and (ii) hereby certifies that the Lead Agency has the delegated authority to act on 
behalf of and legally bind the Beneficiary for purposes of the Trust. 

BENEFICIARY’S LEAD AGENCY CONTACT INFORMATION:

Contact:
Address:
Phone:
Fax:
Email:

2. Submission to Jurisdiction

The Beneficiary expressly consents to the jurisdiction of the U.S. District Court for the Northern 
District of California for all matters concerning the interpretation or performance of, or any 
disputes arising under, the Trust and the Environmental Mitigation Trust Agreement (“Trust 
Agreement”). The Beneficiary’s agreement to federal jurisdiction for this purpose shall not be 
construed as consent to federal court jurisdiction for any other purpose. 

3. Agreement to be Bound by the Trust Agreement and Consent to Trustee Authority

The Beneficiary agrees, without limitation, to be bound by the terms of the Trust Agreement, 
including the allocations of the Trust Assets set forth in Appendix D-1 and Appendix D-1A to 
the Trust Agreement, as such allocation may be adjusted in accordance with the Trust 
Agreement.  The Beneficiary further agrees that the Trustee has the authorities set forth in the 
Trust Agreement, including, but not limited to, the authority:  (i) to approve, deny, request 
modifications, or request further information related to any request for funds pursuant to the 
Trust Agreement; and (ii) to implement the Trust Agreement in accordance with its terms.

4. Certification of Legal Authority

The Beneficiary certifies that:  (i) it has the authority to sign and be bound by this Certification 
Form; (ii) the Beneficiary’s laws do not prohibit it from being a Trust Beneficiary; (iii) either (a) 

Arkansas

the Arkansas Department of Environmental Quality

Stuart L. Spencer

5301 Northshore Drive, North Little Rock, AR 72118-5317

501-682-0750

spencer@adeq.state.ar.us
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the Beneficiary's laws do not prohibit it from receiving or directing payment of funds from the 
Trust, or (b) if the Beneficiary does not have the authority to receive or direct payment of funds 
from the Trust, then prior to requesting any funds from the Trust, the Beneficiary shall obtain full 
legal authority to receive and/or direct payments of such funds within two years of submitting 
this Certification Form; and (iv) if the Beneficiary does not have the authority to receive or direct 
payment of funds from the Trust and fails to demonstrate that it has obtained such legal authority 
within two years of submitting this Certification Form, it shall become an Excluded Entity under 
the Trust Agreement and its initial allocation shall be redistributed among the Beneficiaries 
pursuant to subparagraph 5.0.1 of the Trust Agreement. 

5. Certi-fication of Legal Compliance and Disposition of Unused Funds 

The Beneficiary certifies and agrees that, in coooection with all actions related to the Trust and 
the Trust Agreement, the Beneficiary has followed and will follow all applicable law and will 
assume full responsibility for its decisions in that regard. The Beneficiary further certifies that 
all funds received on account of any Eligible Mitigation Action request that are not used for the 
Eligible Mitigation Action shall be returned to the Trust for credit to the Beneficiary's allocation. 

6. Waiver of Claims for Injunctive Reliefunder Environmental or Common Laws 

Upon becoming a Beneficiary, the Beneficiary, on behalf of itself and all of its agencies, 
departments, offices, and divisions, hereby expressly waives, in favor of the parties (including 
the Settling Defendants) to the Partial Consent Decree (Dkt. No. 21 03-1) and the parties 
(including the Defendants) to the Second Partial Consent Decree (D kt. No. 3 228-1 ), all claims 
for injunctive relief to redress environmental injury caused by the 2.0 Liter Subject Vehicles and 
the 3.0 Liter Subject Vehicles (jointly, "Subject Vehicles")> whether based on the environmental 
or common law within its jurisdiction. This waiver is binding on all agencies, departments, 
offices, and divisions of the Beneficiary asserting, purporting to assert, or capable of asserting 
such claims. This waiver does not waive, and the Beneficiary expressly reserves, its rights> if 
any, to seek fines or penalties. 

7. Publicly Available Information 

The Beneficiary certifies that it will maintain and make publicly available all documentation and 
records: (i) submitted by it in support of each funding request; and (ii) supporting all 
expenditures of Trust Funds by the Beneficiary, each until the Termination Date of the Trust 
pursuant to Paragraph 6.8 ofthe Trust Agreement, unless the laws of the Beneficiary require a 
longer record retention period. Together herewith, the Beneficiary attaches an explanation of: 
(i) the procedures by which the records may be accessed, which shall be designed to support 
access and limit burden for the general public; (ii) for the Beneficiary Mitigation Plan required 
under Paragraph 4.1 ofthe Trust Agreement, the procedures by which public input will be 
solicited and considered; and (iii) a description of whether and the extent to which the 
certification in this Paragraph 7 is subject to the Beneficiary's applicable laws governing the 
publication of confidential business information and personally identifiable information. 
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8. Notice of Availability of Mitigation Action Funds 

The Beneficiary certifies that, not later than 30 Days after being deemed a Beneficiary pursuant 
to the Trust Agreement, the Beneficiary will provide a copy of the Trust Agreement with 
Attachments to the U.S. Department of the Interior, the U.S. Department of Agriculture, and any 
other Federal agency that has custody, control or management of land within or contiguous to the 
territorial boundaries of the Beneficiary and has by then notified the Beneficiary of its interest 
hereunder, explaining that the Beneficiary may request Eligible Mitigation Action funds for use 
on lands within that Federal agency's custody, control or management (including, but not limited 
to, Clean Air Act Class I and Il areas), and setting forth the procedures by which the Beneficiary 
will review, consider, and make a written determination upon each such request. 

9. Registration of Subject Vehicles 

The Beneficiary certifies, for the benefit of the Parties (including the Settling Defendants) to the 
Partial Consent Decree and the Parties to the Second Partial Consent Decree (including the 
Defendants) and the owners from time-to-time of Subject Vehicles, that upon becoming a 
Beneficiary, the Beneficiary: 

(a) Shall not deny registration to any Subject Vehicle based solely on: 

i. The presence of a defeat device or AECD covered by the resolution of 
claims in the Partial Consent Decree or in the Second Partial Consent 
Decree; or 

11. Emissions resulting from such a defeat device or AECD; or 

111. The availability of an Approved Emissions Modification, an Emissions 
Compliant Recall or the Buyback, Lease Termination, and Owner/Lessee 
Payment Program. 

(b) Shall not deny registration to any Subject Vehicle that has been modified in 
accordance with an Approved Emissions Modification or an Emissions Compliant 
Recall based solely on: 

1. The fact that the vehicle bas been modified in accordance with the 
Approved Emissions Modification or the Emissions Compliant Recall; or 

ii. Emissions resulting from the modification (including, but not limited to, 
the anticipated emissions described in Appendix B to the Partial Consent 
Decree and Appendix B to the Second Partial Consent Decree); or 

iii. Other emissions-related vehicle characteristics that result from the 
modification; or 
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1v. The availability of an Approved Emissions Modification, an Emissions 
Compliant Recall or the Buyback, Lease Termination, and Owner/Lessee 
Payment Program. 

(c) May identify Subject Vehicles as having been modified, or not modified, in 
accordance with the Approved Emissions Modification or the Emissions 
Compliant Recall on the basis of YIN-specific information provided to the 
Beneficiary by the Defendants. 

(d) Notwithstanding the foregoing, the Beneficiary may deny registration to any 
Subject Vehicle on the basis that the Subject Vehicle fails to meet EPA's or the 
Beneficiary's failure criteria for the onboard diagnostic ('~OBD") inspection; or on 
other grounds authorized or required under applicable federal regulations 
(including an approved State Implementation Plan) or under Section 209 or 1 77 of 
the Clean Air Act and not explicitly excluded in subparagraphs 9(a)-(b). 

I 0. Reliance on Certification 

The Beneficiary acknowledges that the Trustee is entitled to rely conclusively on, without further 
duty of inquiry, and shall be protected in relying upon, this Appendix D-3 Certification, or a 
subsequent communication from the Lead Agency designating new or additional authorized 
individuals, as setting forth the Lead Agency and the authorized individuals who may direct the 
Trustee with respect to all of the Beneficiary's rights and duties w1der the Trust Agreement. The 
Beneficiary and its delegated Lead Agency, including all authorized individuals, agree to comply 
with all security procedures, standard payment and signatory authorization protocols, as well as 
procedures for designating new or additional authorized individuals, as set forth by the Trustee. 

FOR THE GO 

Signature: 

Name: 
Title: 
Date: 
Location: 

[FOR OTHER REQUIRED SIGNATORIES]: 

Signature: 

Name: 
Title: 
Date: 
Location: 
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[FOR OTHER REQUIRED SIGNATORIES]: 

Signature: 

Name: 
Title: 
Date: 
Location: 
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ARKANSAS CERTIFICATION FOR BENEFICIARY STATUS 
 

Attachment 1 to Appendix D-3 
Certification for Beneficiary Status 

Section 7: Publicly Available Information 
 

In accordance with Paragraph seven (7) of the Certification for Beneficiary Status required under 
Appendix D-3, this attachment one (1) states the following: 

1. All documents and records submitted to the Volkswagen Mitigation Trust Trustee, 
Wilmington Trust (“Trustee”) by the Arkansas Department of Environmental Quality 
(ADEQ) in support of each funding request for expenditures of the state’s portion of the 
Volkswagen Mitigation Fund (“Trust Fund”), pursuant to the Arkansas Volkswagen 
Mitigation Plan (“Mitigation Plan”), will be maintained until the Termination Date of the 
Trust pursuant to Paragraph 6.8 of the Trust agreement. These records may be obtained 
by calling or emailing the contacts on the State’s Volkswagen settlement webpage: 
https://www.adeq.state.ar.us/air/planning/vw.aspx. ADEQ’s Volkswagen Settlement 
webpage will be the main tool used for disseminating information regarding expenditures 
from the State’s portion of the Trust Fund. ADEQ will provide reasonable access to 
requested documentation and records in compliance with the procedures of Arkansas 
Freedom of Information Act (“FOIA”), codified at Arkansas Code Annotated § 25-19-
101, et seq.. However, ADEQ will provide access to all persons requesting such records, 
rather than solely the citizens of Arkansas, which is not required by the Arkansas 
Freedom of Information Act. 
 

2. A Mitigation Plan will be made available for an initial public comment period of at least 
thirty (30) days before ADEQ submits the Mitigation Plan to the Trustee. During this 
comment period, the Mitigation Plan will be made available on the website developed by 
ADEQ that is dedicated to information regarding the Volkswagen settlement including 
ADEQ’s Mitigation Plan: https://www.adeq.state.ar.us/air/planning/vw.aspx. ADEQ will 
provide contact information for use by members of the public seeking to provide 
comments, including an email address. After the end of the public comment period, 
ADEQ will review all comments. ADEQ will post comments received to the ADEQ 
Mitigation plan website: https://www.adeq.state.ar.us/air/planning/vw.aspx. ADEQ will 
determine to what extent changes to the Mitigation Plan are warranted in response to 
public comments. The final Mitigation Plan will be made publicly available. 
 

3. Any documents provided to ADEQ in support of a comment to the Mitigation Plan or to 
secure funding for an eligible project under the Mitigation Plan are subject to public 
disclosure under FOIA. Personal information is generally not exempt from disclosure 
under FOIA but certain personally identifiable information, such as birthdays and social 
security numbers are exempt from disclosure.  If included in documents provided to 
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ADEQ, these items would require redaction prior to release of the documents pursuant to 
FOIA.  Arkansas addresses confidential business information in the Arkansas Trade 
Secrets Act (Arkansas Code Annotated § 4-75-601, et seq.).  ADEQ may deny inspection 
of specific information contained in public records if it is determined that the information 
submitted is a trade secret within the meaning of the Arkansas Trade Secrets Act and the 
information was submitted consistent with the ADEQ procedures for handling trade 
secrets, which is publicly available on the ADEQ website: 
https://www.adeq.state.ar.us/air/planning/pdfs/procedures_for_handling_trade_secrets.pd
f  
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