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Little Rock, AR 72201

1. What is the short title of this rule?
Arkansas Pollution Control and Ecology Commission, Regulation No. 2,
Regulation Establishing Water Quality Standards for Surface Waters of the State
of Arkansas

2. What is the subject of the proposed rule?
Amendment of Section 2.304 of Regulation No. 2 to establish a procedure by
which regional water distribution districts and other public water authorities
would be able to request approval from the Arkansas Pollution Control &
Ecology Commission to use waterbodies designated as extraordinary resource
waters as a source of drinking water supply.

3. Is this rule required to comply with federal statute or regulations?
Yes No_ X

4, Was this rule filed under the emergency provisions of the Administrative Procedure
Act?
Yes No X

If yes, what is the effective date of the emergency rule?

When does the emergency rule expire?

Will this emergency rule be promulgated under the permanent provisions of the
Administrative Procedure Act? Yes No

Is thi Rule? Y No__X
sthisanew Rule? Yes ~ No__ X EXHIBIT




If yes, please provide a brief summary explaining the regulation

Does this repeal an existing rule: Yes No___X__If yes, a copy of the repealed
rule is to be included with your completed questionnaire. If it is being replaced with a
new rule, please provide a summary of the rule giving an explanation of what the rule
does.

Is this an amendment to an existing rule? Yes__X__No If yes, please attach a
mark-up showing the changes in the existing rule and a summary of the substance
changes.

See Attachments A and B,

Cite the state Jaw that grants the authority for this proposed rule. If codified, please give
the Arkansas Code citation.

Act 472 of the Acts of Arkansas 1949, [Part 1], § 3 as amended ARK. CODE ANN.

§ 8-4-201

What is the purpose of the rule? What is it necessary?
Section 2.304 of Regulation No. 2 currently prohibits any significant alteration of
any water body designated as an extraordinary resource water. As a
consequence, the only way that a water body designated as an extraordinary
resource water can be used as a source of drinking water supply is to completely
remove the ERW designation, thereby eliminating all attendant protections for the
water body in question. The proposed amendment would add to Section 2.304 a
procedure by which regional water distribution districts and other public water
authorities would be able to request approval from the Arkansas Pollution
Control & Ecology Commission to use an extraordinary resource water body as a
source of drinking water supply without removing the extraordinary resource
water designation from the water body in question.

The complete prohibition in Section 2.304 against any significant alteration of
extraordinary resource waters has been the source of recurring complaints
because of its inflexible, “all or nothing” nature. Either an ERW must be
completely protected against any change, or it must be completely stripped of all
protections that arise from ERW status. The amendment is needed to provide a
more flexible procedure for reaching an appropriate balance between the
protection of the environmental interests in preserving extraordinary resource
waters on the one hand, and the protection of the public health and welfare
interests at issue in assuring safe and dependable drinking water supplies on the
other.

Will a public hearing be held on this proposed rule? Yes__ X No If yes, please
complete the following:

Date: week of March 28, 2006, April 3, 2006, April 10, 2006 and April 17, 2006
Time: to be determined by ADEQ

Place: Van Buren, Arkansas, Little Rock, Arkansas, Fayetteville/Springdale, Arkansas
and Mountain Home, Arkansas at a location to be determined by ADEQ
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9. When does the public comment period expire for permanent promulgation? (Must
provide a date.)

The period for receiving all written comments by the public shall conclude ten
(10) business days after the date of the public hearing pursuant to Arkansas
Pollution Control and Ecology Commission Regulation No. 8, Part 3, Section
2.2.3, unless an extension of time is granted. Thus, the public comment period
will expire on or before April 28, 2006.

10. What is the proposed effective date of this proposed rule? (Must provide a date.)

The regulation becomes effective twenty days after filing of the final regulation as
adopted by the Commission with the Secretary of State.

11. Do you expect the rule to be controversial? Yes_ X No If yes, please
explain.

12

Most proposals related to extraordinary resource waters have generated strong
public interest. Some members of the public strongly object to any proposal that
could be viewed as reducing the protection for extraordinary resource waters.
Other members of the public strongly object to the inflexible prohibitions against
any alteration that attach to a water body once it is designated as an
extraordinary resource water. The proposed amendment would not change the
current status of any designated extraordinary resource water, it would only
establish a procedure for requesting Commission approval. Nevertheless, it is
likely that strong advocates and opponents of extraordinary resource waters will
view this proposed rulemaking as an occasion to voice their concerns about the

merits of the current system for protecting extraordinary resource waters, or the
lack thereof.

Please give the names of persons, groups, or organizations that you expect to
comment of these rules? Please provide the position (for or against) if known.

For or Neutral:
Arkansas Natural Resources Conservation Commission
Mr. John Riggs, Mayor of Van Buren, Arkansas
Mr. Jerry Williams, Crawford County Judge

Against:
Ozark Society
Sierra Club

Position Unknown
Arkansas Department of Environmental Quality
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may be found in the November 1983 EPA publication entitled Zechnical Support Manual:
Waterbody Surveys and Assessments for Conducting Use Attainability Analysis. Other scientific
methods, including the use of existing technical data, may be used for justifying the removal of a
designated use; provided the methods are agreed upon prior to the study. Such other methods
may include the use of information previously gathered through technical studies and/or use
attainability analysis. Use attainability analysis procedures may be found in the State of
Arkansas Continuing Planning Process document (CPP). Any waterbody on which a use
attainability analysis is approved shall be so listed in Appendix A with appropriate criteria.

Reg. 2.304  Physical Alteration of Habitat

Significant physical alterations of the habitat within extraordinary resource waters, ecologically
sensitive waterbodles or natural and scenic waterways are not allowedhudg%ﬂ
DE

MMMM In other waters where 31gmﬁcant physmal
alterations of the habitat are proposed, the Department must be assured that no significant
degradation of any existing use or water quality necessary to protect that use will occur. In order
to make such determinations, the Department may require an evaluation of an practicable
alternatives to the project including: an environmental assessment of the impacts of each
alternative, an engineering and economic analysis, and a socio-economic evaluation of the
project in the local area.

Reg. 2.305  Short Term Activity Authorization

The Director may authorize, with whatever conditions deemed necessary and without public
notice, short term activities which might cause a violation of the Arkansas Water Quality
Standards. This authorization is subject to the provisions that such activity is essential to the
protection or promotion of the public inierest that no permanent or long-terni impairment of
beneficial uses is likely to result from such activity. Nothing herein shall be intended to

supersede existing state and federal permitting processes or requirements.
Activities eligible for authorization include, but are not limited to:
(A)  wastewater treatment facility maintenance;
(B) fish eradication projects;

(C) mosquito abatement projects;

(D)  algae and weed control projects;
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(E)  dredge and fill projects;
(F)  construction activities;
(G) tracers used in hydrological studies; or

(H) activities which result in overall enhancement or maintenance
of beneficial uses.

The Director shall specify the degree of variance from the standards, the time limit of activity
and restoration procedures where applicable.

Such authorization shall not be granted for activities which result in the adverse impact on any
federally threatened or endangered species or on critical habitat of such species.

Reg. 2.306  Procedures for Removal of any Designated Use Except
Fishable/Swimmable, and Modification of Water Quality Criteria not
Related to Fishable/Swimmable Uses

This procedure is applicable in those cases where the Commission chooses to establish less
stringent water quality criteria without affecting a fishable/swimmable use or when the
Commission chooses to remove a use other than fishable/swimmable which is not an existing
use.

The Commission may allow a modification of the water quality criteria or the removal of a use
which is not a fishable/swimmable use to accommodate important economic or social
development in a local area, if existing uses are maintained and protected fully and the
requirements for public participation in the Continuing Planning Process are met. As a
minimum, the following information shall be submitted to the Department Director before
initiation of the public participation process:

(A)  Technological or economic limits of treatability.
(B) Economic analysis of the impact on the local area.

(C)  Documentation that the use being removed is not an existing
use and that all other designated uses will be protected.

Modifications made pursuant to this section may be required to be rejustified for continued
support. As community water needs change, or technological advancement, including long-term
environmental improvement projects, make treatment options more practicable, the Commission
may reevaluate the need for the establishment of the more stringent water quality criteria or the
removed use.

Any waterbody on which such alterations are approved will be so listed in Appendix A with the
applicable changes noted.
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Reg 2.307  Use Subcategories

The Commission may adopt sub-categories of a use and set the appropriate criteria to reflect
varying needs of such sub-categories of uses, for instance, to differentiate between cold and
warm water fisheries or agricultural and domestic water supply.

Reg. 2.308  Site Specific Criteria

In establishing criteria:

(A)  Establish numerical criteria values based on:
(1)  304(a) Guidance; or
(2)  304(a) Guidance modified to reflect site conditions [WER] or
(3)  other scientifically defensible methods;

(B)  Establish narrative criteria or criteria based upon biomonitoring
methods where numerical criteria cannot be established or to
supplement numerical criteria,

Reg. 2.309 Temporary Variance

A temporary variance to the water quality standards may be allowed for an existing permitted
discharge facility. The variance will be for specified constituents and shall be no longer than a
three year period. A variance must be approved by the Arkansas Pollution Control and Ecology
Commission and the U.S. Environmental Protection Agency. A variance will be considered
when it is determined that a standard, including designated use, can ultimately be attained or
when preliminary evidence indicates that a site specific amendment of the standards may be
appropriate. A variance may be granted only to the applicant and will not apply to other
discharges into the specified waterbody.
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EXECUTIVE SUMMARY

Arkansas Pollution Control & Ecology Commission Regulation No. 2 designates certain

streams and waterbodies as extraordinary resource waters. Section 2.304 of Regulation No. 2

prohibits any activity that would result in any significant alteration of any extraordinary resource

waters. River Valley Regional Water District proposes that the Commission amend Section

2.304 to establish a procedure by which regional water districts and other public water

authorities would be able to request approval from the Pollution Control & Ecology Commission

to use a waterbody designated as extraordinary resource waters as a source of drinking water

supply. The procedure proposed by River Valley would have relatively narrow application. As

proposed by River Valley:

The procedure could be initiated only by a regional water distribution district
or other public entity engaged in providing water to the public;

The procedure could be invoked only for a project certified by the Natural
Resources Commission as being in compliance with the State Water Plan;

The procedure would require preparation of a formal environmental impact
statement that meets the information and analytical standards established by
the Council on Environmental Quality for federal agency environmental
impact statements;

The procedure would require at least 45 days of public notice and opportunity
to comment on the proposal; and

The procedure would require an affirmative vote of the Commission
approving any proposal as having benefits that justify the anticipated adverse
effects.

River Valley Regional Water District is a public, nonprofit regional water distribution

district organized under the authority of Ark. Code Ann. § 14-16-101, et seq. to serve water users

in the Crawford County area. River Valley is interested in the adoption of the proposed
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amendment because it plans to utilize upper Lee Creek, which has been designated as an
extraordinary resource water, as a source of drinking water supply. More specifically, River
Valley plans to utilize water that would be impounded by the proposed Pine Mountain Dam, a
Corps of Engineers project that has been authorized by Congress for many years and for which
an environmental impact statement is currently being prepared. If the environmental impact
statement indicates that the proposed Pine Mountain Dam is a meritorious project, with benefits
that justify any potential adverse effects, River Valley expects that it will return to the Pollution
Control & Ecology Commission to seek approval for the project. If the proposed amendment to
Section 2,304 is adopted, River Valley would follow that procedure, If the proposed amendment
is not adopted, the current provisions of Regulation No. 2 would require any public water
authority seeking to use extraordinary resource waters as a source of drinking water supply to
have the ERW designation removed altogether, thereby eliminating all attendant protections for

the waterbody in question.



