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SECTION 761.5 DEFINITIONS

For the purposes of this Part




Stete-or-Federat-permtt:

Valid existing rights means a set of circumstances under which a person may, subject to the

Director’ s approval, conduct surface coal mining operations on lands where Section 761.11 would

otherwise prohibit such operations. Possession of valid existing rights only confers an exception

from the prohibitions of Section 761.11. A person seeking to exercise valid existing rights must

comply with all other pertinent requirements of the Act and the state program.

@

Property rights demonstration. Except as provided in paragraph (c) of this definition, a

(b)

person claiming valid existing rights must demonstrate that a legally binding conveyance,
lease, deed, contract, or other document vests that person, or a predecessor in interest, with
theright to conduct the type of surface coal mining operation intended. Thisright must exist
at the time the land came under the protection of Section 761.11. Applicable State statutory
or caselaw will govern interpretation of documents relied upon to establish property rights,
unless Federal law provides otherwise. |f no applicable State law exists, custom and
generally accepted usage at the time and place that the documents came into existence will
govern their interpretation

Except as provided in paragraph (c) of thisdefinition, aperson claiming valid existing rights

also must demonstrate compliance with one of the following standards:

(1) Good faith/all permits standard. All permits and other authorizations required to

conduct surface coal mining operations had been obtained, or a good faith effort to
obtain all necessary permits and authorizations had been made, beforethe land came
under the protection of Section 761.11. At a minimum, an application must have
been submitted for any permit required under Subchapter G of this chapter.

(2) Needed for and adjacent standard. The land is needed for and immediately adjacent

to a surface coal mining operation for which all permits and other authorizations
required to conduct surface coal mining operationshad been obtained, or agoodfaith
attempt to obtain all permits and authorizations had been made, before the land came
under the protection of Section 761.11. To meet this standard, a person must
demonstratethat prohibiting expansion of the operation onto that |land would unfairly
impact the viability of the operation asoriginally planned beforetheland came under
the protection of Section 761.11. Except for operations in existence before August
3, 1977, or for which a good faith effort to obtain all necessary permits and
authorizations had been made before August 3, 1977, this standard does not apply to
|lands already under the protection of Section 761.11 when the Director approved the
permit for the original operation or when the good faith effort to obtain all necessary
permits for the original operation was made. In evaluating whether a person meets
this standard, the Director may consider factors such as.

(i) The extent to which coal supply contracts or other legal and business

commitments that predate the time the land came under the protection of




Section 761.11 depend upon use of that land for surface coal mining
operations.

(ii) The extent to which plans used to obtain financing for the operation before

the land came under the protection of Section 761.11 rely upon use of that
land for surface coal mining operations.

(iii)  Theextent to which investmentsin the operation before theland came under

the protection of Section 761.11 rely upon use of that land for surface coal
mining operations.

(iv)  Whether the land lies within the area identified on the life-of-mine map

submitted under Section 779.24(c) of thischapter beforetheland cameunder
the protection of Section 761.11.

(c) Roads. A person who claims valid existing rights to use or construct a road across the

surface of lands protected by Section 761.11 must demonstrate that one or more of the

following circumstancesexistif theroadisincluded in thedefinition of “ surface coal mining

operations’ in Section 700.5 of this chapter:

(1) The road existed when the land upon which it is located came under the protection
of Section 761.11, and the person has a legal right to use the road for surface coal
mining operations.

(2) A properly recorded right of way or easement for aroad in that | ocation existed when
the land came under the protection of Section 761.11, and, under the document
creating theright of way or easement, and under subsequent conveyances, the person
has alegal right to use or construct a road across the right of way or easement for
surface coal mining operations.

(3) A valid permit for use or construction of a road in that location for surface coal
mining operati ons existed when theland came under the protection of Section 761.11

(4) Valid existing rights exist under paragraphs (a) and (b) of this definition.

* % % % %

Public Building means any structure that is owned or |eased by a public agency or used principally
for public business, meetings or other group gathering.

* k * k%

Publicly owned park means a public park that is owned by a Federal, State, or local governmental

entity.



* k * k%

* k * k%

SECTION 761.11




SECTION 761.11 AREAS WHERE SURFACE COAL MINING OPERATIONS

ARE PROHIBITED ORLIMITED

An applicant may not conduct surface coal mining operationson thefollowing landsunlesshe either

have valid existing rights, as determined under Section 761.16, or qualifies for the exception for

existing operations under Section 761.12:

(a) Any lands within the boundaries of:

(1) The Nationa Park System:;

(2) The National Wildlife Refuge System:

(3) The Nationa System of Trails;

(4) The National Wilderness Preservation System:

(5) TheWild and Scenic Rivers System, including study rivers designated under section
5(a) of the Wild and Scenic Rivers Act, 16 U.S.C. 1276(a), or study rivers or study
river corridors established in any quidelines issued under that Act; or

(6) National Recreation Areas designated by Act of Congress.

(b) Any Federal lands within a national forest. This prohibition does not apply if—

(1) the Secretary finds that there are no significant recreational, timber, economic, or
other values that may be incompatible with surface coal mining operations, and,
(2) Any surface operations and impacts will be incident to an underground coal mine.
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(c)

Any lands where the operation would adversely affect any publicly owned park or any place

in the National Reqgister of Historic Places. This prohibition does not apply if, as provided
in Section 761.17(d), the Director and the Federal, State, or local agency with jurisdiction
over the park or place jointly approve the operation.

(d) Within 100 feet, measured horizontally, of the outside right-of- way line of any public road.
This prohibition does not apply:
(1) Where amine access or haul road joins a public road, or
(2) When, as provided in Section 761.14, the Director (or the appropriate public road
authority designated by the Director) allowsthe public road to berel ocated or closed,
or the area within the protected zone to be affected by the surface coa mining
operation, after:
(i) Providing public notice and opportunity for a public hearing; and
(ii) Findinginwriting that theinterests of the affected public and landownerswill
be protected.
(e) Within 300 feet, measured horizontally, of any occupied dwelling. Thisprohibition doesnot
apply when:
(1) The owner of the dwelling has provided awritten waiver consenting to surface coal
mining operations within the protected zone, as provided in Section 761.15; or
(2) The part of the operation to be located closer than 300 feet to the dwelling is an
access or_haul road that connects with an existing public road on the side of the
public road opposite the dwelling.
() Within 300 feet, measured horizontally, of any public building, school, church, community
or institutional building, or public park.
(o)) Within 100 feet, measured horizontally, of acemetery. Thisprohibition doesnot apply if the
cemetery isrelocated in accordance with all applicable laws and regul ations.
SECTION 761.12 PROEEDBURES
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SECTION 761.12 EXCEPTION FOR EXISTING OPERATIONS

The prohibitions and limitations of Section 761.11 do not apply to surface coal mining operations
for which a valid permit, issued under Subchapter G of this chapter, exists when the land comes
under the protection of Section 761.11. This exception applies only to lands within the permit area
as it exists when the land comes under the protection of Section 761.11.

SECTION 761.13 PROCEDURESFOR COMPATIBILITY FINDINGSFOR SURFACE
COAL MINING OPERATIONS ON FEDERAL LANDS IN
NATIONAL FORESTS

(a An applicant who intends to rely upon the exception provided in Section 761.11(b) to
conduct surface coal mining operations on Federal lands within a national forest, must
request that OSM _obtain the Secretarial findings required by Section 761.11(b).

(b) An applicant_ may submit arequest to OSM before preparing and submitting an application
for apermit or boundary revision. The applicant must explain how the proposed operation
would not damage the values listed in the definition of ““significant recreational, timber,
economic, or other values incompatible with surface coal mining operations' in Section
761.5. The request must include a map and sufficient information about the nature of the
proposed operation for the Secretary to make adequately documented findings. OSM may
request that any additional information that it determines is needed to make the required
findings be provided.




(®)

When a proposed surface coal mining operation or proposed boundary revision for an

existing surface coa mining operation includes Federal lands within a national forest, the
Director may not issue the permit or approve the boundary revision before the Secretary
makes the findings required by Section 761.11(b).

SECTION761.14 PROCEDURESFORRELOCATINGORCLOSINGAPUBLIC ROAD

OR WAIVING THE PROHIBITION ON SURFACE COAL MINING
OPERATIONSWITHIN THE BUFFER ZONE OF A PUBLIC ROAD

(a) This section does not apply to:
(1) Lands for which a person has valid existing rights, as determined under
Section 761.16.
(2) Lands within the scope of the exception for existing operations in Section
761.12.
(3) Access or haul roads that join a public road, as described in Section
761.11(d)(1).
(b) The applicant must obtain any necessary approvals from the authority with jurisdiction over
the road if he proposes to:
(1) Relocate a public road:;
(2) Close apublic road; or
(3) Conduct surface coal mining operations within 100 feet, measured horizontally, of
the outside right-of-way line of a public road.
(c) Before approving an action proposed under paragraph (b) of this section, the Director, or a

public road authority that he designates, must determine that the interests of the public and
affected landownerswill be protected. Before making thisdetermination, the Director must:

(1) Provide a public comment period and opportunity to request a public hearing in the

locality of the proposed operation;

(2) If apublichearingisrequested, publish appropriate advancenoticeat | east two weeks

before the hearing in a newspaper of general circulation in the affected locality; and

(3 Based upon information received from the public, make a written finding as to

whether the interests of the public and affected |andowners will be protected. If a
hearing was held, the Director must make this finding within 30 days after the
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hearing. If no hearing was held, the Director must make this finding within 30 days
after the end of the public comment period.

SECTION 761.15 PROCEDURESFORWAIVING THE PROHIBITION ON SURFACE

@

COAL MINING OPERATIONSWITHINTHE BUFFER ZONE OF AN
OCCUPIED DWELLING

This section does not apply to:

(1) Lands for which a person has valid existing rights, as determined under Section

761.16.

(2) Lands within the scope of the exception for existing operations in Section 761.12.

(3) Access or haul roads that connect with an existing public road on the side of the

(b)

public road opposite the dwelling, as provided in Section 761.11(€)(2).

If the applicant proposesto conduct surfacecoal mining operationswithin 300 feet, measured

(@)

horizontally, of any occupied dwelling, the permit application must include awritten waiver
by lease, deed, or other conveyance from the owner of thedwelling. Thewaiver must clarify
that the owner and signatory had the legal right to deny mining and knowingly waived that
right. The waiver will act as consent to surface coal mining operations within a closer
distance of the dwelling as specified.

If the applicant obtained a valid waiver before August 3, 1977, from the owner of an

(d)

occupied dwelling to conduct operationswithin 300 feet of the dwelling, he need not submit
anew waiver.

If the applicant obtains avalid waiver from the owner of an occupied dwelling, that waiver

will remain effective against subsequent purchasers who had actual or constructive
knowledge of the existing waiver at the time of purchase. A subsequent purchaser will be
deemed to have constructive knowledge if the waiver has been properly filed in public
property records pursuant to Statelawsor if surface coal mining operations have entered the
300-foot zone before the date of purchase.

SECTION 761.16  SUBMISSION AND PROCESSING OF REQUESTS FOR VALID
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EXISTING RIGHTSDETERMINATIONS

(a Basic framework for valid existing rights determinations.

(1) The agency responsible for making avalid existing rights determination shall be:

(i) OSM, for requests which pertain to Federa lands within the areas listed
under Section 761.11(a) and (b); or,

(i) The Department, for requests which pertain to

(A)  All non-Federa lands; or,

(B)  Any landslisted under Section 761.11(c) - (q).

(2) The applicable definition of valid existing rights shall be:

(i) The Federal definition at 30CFR Section 761.5, for requests for al lands
within areas listed under Section 761.11(a) and (b); or,

(ii) The State program definition at Section 761.5, for reguests for all lands
within areas listed under Section 761.11(c) - (Q).

(b) Requirements of arequest for a valid existing rights determination. The applicant must
submit a request for a valid existing rights determination to the appropriate agency under
paragraph (a) of this section if he intends to conduct surface coal mining operations on the
basis of valid existing rights under Section 761.11 or wishes to confirm the right to do so.
This request may be submitted before preparing and submitting an application for a permit
or_boundary revision for the land, unless the applicable regulatory program provides
otherwise.

(1) Requirements for property rights demonstration. The applicant must provide a
property rights demonstration under paragraph (a) of the definition of valid existing
rightsin Section 761.5 if the request relies upon the good faith/all permits standard
or the needed for and adjacent standard in paragraph (b) of the definition of valid
existing rights in Section 761.5. This demonstration must include the following
items.

(i) A legal description of the land to which the request pertains.

(ii) Compl ete documentation of the character and extent of theapplicant’ scurrent
interests in the surface and mineral estates of the land to which the request

pertains.
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(iii)

A complete chain of title for the surface and mineral estates of the land to

(iv)

which the request pertains.

A description of the nature and effect of each title instrument that forms the

(V)

basisfor therequest, including any provision pertai ning to the type or method
of mining or mining-related surface disturbances and facilities.

A description of thetype and extent of surface coal mining operationsthat the

(vi)

applicant claims the right to conduct, including the method of mining, any
mining-related surface activities and facilities, and an explanation of how
those operations would be consistent with State property law.

Complete documentation of the nature and ownership, as of the date that the

(vii)

land came under the protection of Section 761.11, of all property rights for
the surface and mineral estates of the land to which the request pertains.

Names and addresses of the current owners of the surface and mineral estates

(viii)

of the land to which the request pertains.

If the cod interests have been severed from other property interests,

(ix)

documentation that the applicant has notified and provided reasonable
opportunity for the owners of other property interestsin theland to which the
request pertains to comment on the validity of the applicant’ s property rights
clams.

Any comments that the applicant receives in response to the notification

(2)

provided under paragraph (b)(1)(viii) of this section.

Requirements for good faith/all permits standard. If the applicant’s request relies

upon the good faith/all permits standard in paragraph (b)(1) of the definition of valid

existing rights in Section 761.5, he must submit the information required under

paragraph (b)(1) of this section. The applicant also must submit the following

information about permits, licenses, and authorizations for surface coal mining

operations on the land to which the request pertains:

(i)

Approval and issuance dates and identification numbers for any permits,

(ii)

licenses, and authorizations that the applicant or a predecessor in interest
obtained before the [and came under the protection of Section 761.11.

Application dates and identification numbers for any permits, licenses, and

(iii)

authorizations for which the applicant or a predecessor in interest submitted
an application before the land came under the protection of Section 761.11.

An _explanation of any other good faith effort that the applicant or a
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(3)

predecessor in interest made to obtain the necessary permits, licenses, and
authorizations as of the date that the land came under the protection of
Section 761.11.

Requirements for needed for and adjacent standard. If the applicant’ s request relies

(4)

upon the needed for and adjacent standard in paragraph (b)(2) of the definition of
valid existing rights in Section 761.5, the applicant must submit the information
required under paragraph (b)(1) of this section. In addition, the applicant must
explain_ how and why the land is needed for and immediately adjacent to the
operation upon which therequest isbased, including ademonstration that prohibiting
expansion of the operation onto that land would unfairly impact the viability of the
operation as originally planned before the land came under the protection of Section
761.11.

Reguirements for standards for mine roads. If the request relies upon one of the

standards for roads in paragraphs (c)(1) through (c)(3) of the definition of valid
existing rights in_Section 761.5, the applicant must submit satisfactory
documentation that:

(1) The road existed when the land upon which it is located came under the

protection of Section 761.11, and the applicant has a legal right to use the
road for surface coa mining operations;

(ii) A properly recorded right of way or easement for a road in that location

existed when the land came under the protection of Section 761.11, and,
under the document creating the right of way or easement, and under any
subsequent conveyances, the applicant has alegal right to use or construct a
road across that right of way or easement to conduct surface coal mining

operations;_or

(iii) A valid permit for use or construction of aroad in that location for surface

coal mining operations existed when the land came under the protection of
Section 761.11.

(c) [nitial review of request.

(1) The agency must conduct an initial review to determine whether the applicant’s
request includes all applicable components of the submission reguirements of
paragraph (b) of this section. This review pertains only to the completeness of the
request, not the legal or technical adequacy of the materials submitted.

(2) If the request does not include al applicable components of the submission

reguirements of paragraph (b) of this section, the agency must notify the applicant
and establish a reasonable time for submission of the missing information.
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(3) When thereguest includesall applicable components of the submission requirements
of paragraph (b) of this section, the agency must implement the notice and comment
reguirements of paragraph (d) of this section.

(4) If the applicant does not provide information that the agency requests under

(d)

paragraph (c)(2) of thissection withinthetimespecified or assubsequently extended,
the agency must issue a determination that the applicant has not demonstrated valid
existing rights, as provided in paragraph (€)(4) of this section.

Notice and comment reguirements and procedures.

(1)

When the applicant’ s request satisfies the completeness requirements of paragraph

(c) of this section, the agency must publish a notice in a newspaper of general
circulation in the county in which the land is located. This notice must invite
comment on the merits of the request. Alternatively, the agency may require that the
applicant publish this notice and provide the agency with a copy of the published
notice. OSM will publish asimilar notice in the Federal Reqgister if the applicant’s
request involves Federal landswithin an arealisted in Section 761.11(a) or (b). Each
notice must include:

(i) The location of the land to which the request pertains.

(ii) A description of the type of surface coa mining operations planned.

(iii) A reference to and brief description of the applicable standard(s) under the

definition of valid existing rightsin Section 761.5.

(A) If the request relies upon the good faith/all permits standard or the

needed for and adjacent standard in paragraph (b) of the definition of
valid existing rightsin Section 761.5, the notice also must include a
description of the property rights that the applicant claims and the
basisfor the claim.

(B) If the request relies upon the standard in paragraph (c)(1) of the

definition of valid existing rights in Section 761.5, the notice also
must include a description of the basisfor the applicant’s claim that
the road existed when the land came under the protection of Section
761.11. In addition, the notice must include adescription of the basis
for the applicant’s claim that he has alegal right to use that road for
surface coal mining operations.

(C) If the request relies upon the standard in paragraph (c)(2) of the

definition of valid existing rights in Section 761.5, the notice also
must include a description of the basis for the applicant’s claim that
a properly recorded right of way or easement for a road in that
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(iv)

location existed when the land came under the protection of Section
761.11. In addition, the notice must include a description of the basis
for the claim that, under the document creating the right of way or
easement, and under any subseguent conveyances, the applicant has
alega right to use or construct a road across the right of way or
easement to conduct surface coal mining operations.

If the request relies upon one or more of the standards in paragraphs (b),

(V)

(c)(1), and (c)(2) of the definition of valid existing rightsin Section 761.5, a
statement that the agency will not make a decision on the merits of the
applicant’ s request if, by the close of the comment period under this notice
or the notice required by paragraph (d)(3) of this section, a person with a
legal interest intheland initiates appropriate legal action in the proper venue
to resolve any differences concerning the validity or interpretation of the
deed, |lease, easement, or other documents that form the basis of the claim.

A description of the procedures that the agency will follow in processing the

(vi)

request.

The closing date of the comment period, which must be a minimum of 30

(vii)

days after the publication date of the notice.

A statement that interested persons may obtain a 30-day extension of the

(viii)

comment period upon request.

The name and address of the agency office where a copy of the request is

available for public inspection and to which comments and reguests for
extension of the comment period should be sent.

(2) The agency must promptly provide a copy of the notice required under paragraph

(d)(1) of this section to:

(i) All reasonably locatable owners of surface and mineral estates in the land
included in the applicant’s request.

(ii) The owner of the feature causing the land to come under the protection of
Section 761.11, and, when applicable, the agency with primary jurisdiction
over the feature with respect to the values causing the land to come under the
protection of Section 761.11.

(3) Theletter transmitting the noti ce required under paragraph (d)(2) of thissection must

provide a 30-day comment period, starting from the date of service of theletter, and

specify that another 30 days is available upon request. At its discretion, the agency

responsible for the determination of valid existing rights may grant additional time

for good cause upon request. The agency need not necessarily consider comments
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(e)

received after the closing date of the comment period.

Decision making procedure.

(1)

The agency responsible for making the determination of valid existing rights must

(2)

review the materials submitted under paragraph (b) of this section, comments
received under paragraph (d) of this section, and any other relevant, reasonably
available information to determine whether the record is sufficiently complete and
adequate to support a decision on the merits of the request. If not, the agency must
notify theapplicant in writing, explai ning theinadequacy of therecord and requesting
submittal, within a specified reasonabl e time, of any additional information that the
agency deems necessary to remedy the inadequacy.

Once the record is complete and adequate, the responsible agency must determine

(3)

whether the applicant hasdemonstrated valid existing rights. The decision document
must explain how the applicant has or has not satisfied all applicable elements of the
definition of valid existing rights in Section 761.5. It must contain findings of fact
and conclusions, and it must specify the reasons for the conclusions.

Impact of property rights disagreements. This paragraph applies only when the

applicant’ srequest relies upon one or more of the standardsin paragraphs (b), (¢)(1),
and (c)(2) of the definition of valid existing rights in Section 761.5.

(i) The agency must issue a determination that the applicant has not

demonstrated valid existing rightsif the property rights claimsarethe subj ect
of pending litigation in a court or administrative body with jurisdiction over
the property rights in gquestion. The agency will make this determination
without prejudice, meaning that the applicant may refile the request once the
property rights dispute isfinally adjudicated. This paragraph appliesonly to
situationsin whichlegal action hasbeeninitiated as of the closing date of the
comment period under paragraph (d)(1) or (d)(3) of this section.

(ii) If the record indicates disagreement as to the accuracy of the applicant’s

(4)

property rights claims, but this disagreement is not the subject of pending
litigation in a court or administrative agency of competent jurisdiction, the
agency must_evaluate the merits of the information in the record and
determine whether the applicant has demonstrated that the requisite property
rights exist under paragraph (a), (c)(1), or (c)(2) of the definition of valid
existing rights in Section 761.5, as appropriate. The agency must then
proceed with the decision process under paragraph (e)(2) of this section.

The agency must issue adetermination that the applicant has not demonstrated valid

existing rights if he does not submit information that the agency requests under
paragraph (c)(2) or (e)(1) of this section within the time specified or as subseguently
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extended. The agency will make this determination without prejudice, meaning that
the applicant may refile arevised reguest at any time.

(5) After making a determination, the agency must:

(i) Provide a copy of the determination, together with an explanation of appeal

rights and procedures, to the applicant, to the owner or owners of the land to
which the determination applies, to the owner of the feature causing the land
to come under the protection of Section 761.11, and, when applicable, to the
agency with primary jurisdiction over the feature with respect to the values
that caused the land to come under the protection of Section 761.11.

(ii) Publish notice of the determination in a newspaper of general circulation in

the county in which theland islocated. Alternatively, theagency may require
that the applicant publish this notice and provide a copy of the published
notice to the agency. OSM will publish the determination, together with an
explanation of appeal rights and procedures, in the Federal Register if the
request includes Federal lands within an area listed in Section 761.11(a) or

(b).

(f) Administrative and judicial review. A determination that the applicant has or does not have
valid existing rights is subject to administrative and judicial review under Sections 787.11
and 787.12 of this chapter.

(@ Availability of records. The agency responsiblefor processing arequest subject to noticeand

comment under paragraph (d) of this section must make a copy of that request available to
the public in the same manner as the agency, when acting as the regulatory authority, must
make permit applications available to the public under Section 786.15) of this chapter. In
addition, the agency must make records associated with that request, and any subsequent
determination under paragraph (e) of this section, availableto the public in accordance with
the requirements and procedures of Section. 842.16 of this chapter.

SECTION 761.17 AREASDESIGNATED BY ACT OF CONGRESS

@

Upon receipt of an administratively complete application for a permit for a surface coal

(b)

mining operation, or an administratively complete application for revision of the boundaries
of a surface coal mining operation permit, the Director must review the application to
determinewhether the proposed surface coal mining operation would belocated on any lands
protected under Section 761.11.

The Director must reject any portion of the application that would locate surface coa mining

operations on land protected under Section 761.11 unless:
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(1)  Thesitequalifiesfor the exception for existing operations under Section 761.12;

(2) A personhasvalid existing rightsfor the land, as determined under Section 761.16;

(3) _ Theapplicant obtains awaiver or exception from the prohibitions of Section 761.11
in accordance with Sections 761.13 through 761.15; or

(4)  For lands protected by Section 761.11(c), both the Director and the agency with

jurisdiction over the park or place jointly approve the proposed operation in
accordance with paragraph (d) of this section.

(c) Location verification. If the Director has difficulty determining whether an application
includes land within an area specified in Section 761.11(a) or within the specified distance
from a structure or feature listed in Section 761.11(f) or (q), the Director must request that
the Federal, State, or local governmental agency with jurisdiction over the protected land,
structure, or feature verify the location.

(1) The request for location verification must:
(i) Include relevant portions of the permit application.
(i) Provide the agency with 30 days after receipt to respond, with a notice that
another 30 days is available upon request.
(iii)  Specify that the Director will not necessarily consider a response received
after the comment period provided under paragraph (c)(1)(ii) of this section.
(2) If the agency does not respond in a timely manner, the Director may make the
necessary determination based on available information.
(d) Procedures for joint approval of surface coal mining operations that will adversely affect

publicly owned parks or historic places.

(1)

If the Director determines that the proposed surface coal mining operation will

adversely affect any publicly owned park or any place included in the National
Reqister of Historic Places, the Director must request that the Federal, State, or local
agency with jurisdiction over the park or place either approve or object to the
proposed operation. The request must:

(i) Include a copy of applicable parts of the permit application.

(i) Provide the agency with 30 days after receipt to respond, with a notice that

another 30 days is available upon request.
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(iii) __ State that failure to interpose an objection within the time specified under
paragraph (d)(1)(ii) of this section will constitute approval of the proposed

operation.

(2) The Director may not issue a permit for a proposed operation subject to paragraph
(d)(1) of this section unless all affected agencies jointly approve.

(3) Paragraphs (d)(1) and (d)(2) of this section do not apply to:

(i) Lands for which a person has valid existing rights, as determined under
Section 761.16.

(ii) Lands within the scope of the exception for existing operations in Section
761.12.

SECTION 761.200 INTERPRETIVE RULE RELATED TO SUBSIDENCE DUETO
UNDERGROUND COAL MININGINAREASDESIGNATEDBY ACT
OF CONGRESS

The Department has adopted the following interpretation of rules promulgated in Part 761.

(a Interpretation of Section 761.11 — AREAS WHERE MINING IS PROHIBITED OR
LIMITED. Subsidence due to underground coal mining is not included in the definition of
surface coal mining operations under Section 15-58-104(16) of the Act and Section 700.5
of this chapter and therefore is not prohibited in areas protected under Section 15-58-
501(a)(1) of the Act.

SECTION 762.14 APPLICABILITY TO LANDSDESIGNATED ASUNSUITABLE BY
CONGRESS

Pursuant to appropriate petitions, lands listed in Section 761.11 of this chapter are subject to
designation asunsuitablefor all or certain typesof surface coal mining operationsunder thispart and
Part 764 of this chapter.

SECHON76214

SECTION 762.15 EXPLORATION ON LAND DESIGNATEDAS
UNSUITABLE FOR SURFACE COAL MINING
OPERATIONS

Designation of any area as unsuitable for all or certain types of surface coal mining operations
pursuant to Section 26 of the Act and regulations of this SubChapter does not prohibit cod
exploration operationsin the area, if conducted in accordance with the Act, this Chapter, the State

XX



program, and other applicable requirements. Exploration operations on any lands designated
unsuitable for surface coa mining operations must be approved by the Director under Section 776,
to insure that exploration does not interfere with any value for which the area has been designated
unsuitable for surface coa mining.

SECTION 764.15 PROCEDURES: [INITIAL PROCESSING,
RECORDKEEPING, AND NOTIFICATION
REQUIREMENTS

(a) * ok ok kK

(7)  Any petitions received after the close of the public comment period on a permit
application relating to the same permit area shall not prevent the Commission from
issuing a decision on that permit application. The Commission may return any
petition received thereafter to the petitioner with a statement why the Commission
cannot consider the petition. For the purposes of this Section, close of the public
comment period shall mean at the close of any trfermat-confererce| egislative public
hearing held under Section 786, or, if no conference is requested, at the close of the
period for filing written comments and objections under Section 786.12-13.

SECTION 776.12 GENERALE—REQUIREMENTSEXPLEORATHON







SECTION 776.12___ PERMIT REQUIREMENTS FOR EXPLORATION THAT WILL

@

REMOVE MORE THAN 250 TONS OF COAL OR THAT WILL
OCCUR ON LANDS DESIGNATED AS UNSUITABLE FOR
SURFACE COAL MINING OPERATIONS

Exploration permit. Any person who intends to conduct coa exploration outside a permit

(b)

area during which more than 250 tons of coal will be removed or which will take place on
lands designated as unsuitable for surface mining under Subchapter F of this chapter, shall,
before conducting the exploration, submit an application and obtain written approval from
the Director in an exploration permit. Such exploration shall be subject to the requirements
prescribed under Sections 776.15 and 815.17.

Application information. Each application for an exploration permit shall contain, at a

minimum, the following information:

(1) The name, address, and telephone number of the applicant.

(2) The name, address and tel ephone number of the applicant's representative who will

be present at, and responsible for, conducting the exploration activities.

(3) A narrative describing the proposed exploration area.

(4) A narrative description of the methods and equipment to be used to conduct the

exploration and reclamation.
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(5)

An estimated timetabl e for conducting and compl eting each phase of the exploration

(6)

and reclamation.

The estimated amount of coal to be removed and a description of the methods to be

(7)

used to determine the amount.

A statement of why extraction of more than 250 tons of coal is necessary for

(8)

exploration.

A description of—

(i) Cultural or historical resources listed on the National Register of Historic

Places;

(ii) Cultura _or historical resources known to be eligible for listing on the

National Reqister of Historic Places; and

(iii)  Known archeological resourceslocated within the proposed exploration area.

(iv)  Any other information which the Director may require regarding known or

9

unknown historic or archeological resources.

A description of any endangered or threatened species listed pursuant to the

(10)

Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) identified within the
proposed exploration area.
A description of the measuresto be used to comply with the applicable reguirements

(11)

of part 815 of this chapter.

The name and address of the owner of record of the surface land and of the

(12)

subsurface mineral estate of the areato be explored.

A map or maps at a scale of 1:24,000, or larger, showing the areas of land to be

(13)

disturbed by the proposed exploration and reclamation. The map shall specifically
show existing roads, occupied dwellings, topographic and drainage features, bodies
of surface water, and pipelines; proposed locations of trenches, roads, and other
access routes and structures to be constructed; the location of proposed land
excavations; the location of exploration holes or other drill holes or underground
openings; thelocation of excavated earth- or waste- material disposal areas, and the
location of critical habitats of any endangered or threatened species listed pursuant
to the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.).

If the surfaceis owned by a person other than the applicant, adescription of the basis

upon which the applicant claims the right to enter that land for the purpose of
conducting exploration and reclamation.
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(14)

For any lands listed in Section 761.11 of this chapter, a demonstration that, to the

extent technol ogically and economically feasible, the proposed exploration activities
have been designed to minimize interference with the values for which those lands
were designated as unsuitable for surface coal mining operations. The application
must i nclude documentation of consultation with the owner of thefeature causing the
land to come under the protection of Section 761.11 of this chapter, and, when
applicable, with the agency with primary jurisdiction over thefeature with respect to
the valuesthat caused theland to come under the protection of Section 761.11 of this

chapter.

(c) Public notice and opportunity to comment. Public notice of the application and opportunity
to comment shall be provided as follows:

(1) Within such time as the Director may designate, the applicant shall provide public
notice of thefiling of an administratively complete application with the Department
in anewspaper of general circulation in the county of the proposed exploration area.

(2) The public notice shall state the name and address of the person seeking approval,
the filing date of the application, the address of the Department where written
comments on the application may be submitted, the closing date of the comment
period, and a description of the area of exploration.

(3) Any person having an interest which is or may be adversely affected shall have the
right to file written comments on the application within reasonable time limits.

(d) Decisions on applications for exploration.

(1) The Director shall act upon an administratively complete application for a coal
exploration permit and any written commentswithin areasonableperiod of time. The
approval of acoal exploration permit may be based only on acomplete and accurate
application.

(2) TheDirector shall approve acompl ete and accurate applicationfor acoal exploration

permit filed in accordance with this part if hefinds, in writing, that the applicant has
demonstrated that the exploration and reclamation described in the application will—

(i) Be conducted in accordance with this part, part 815 of this chapter, and the

applicable provisions of the State program;

(ii) Not jeopardize the continued existence of an endangered or threatened

species listed pursuant to section 4 of the Endangered Species Act of 1973,
16 U.S.C. 1533, or result in the destruction or adverse modification of critical
habitat of those species;
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(iii)  Not adversely affect any cultural or historical resourceslisted onthe Nationa

Register of Historic Places pursuant to the National Historic Preservation
Act, 16 U.S.C. 470 et seq., unless the proposed exploration has been
approved by both the Director and the agency with jurisdiction over the
resources to be affected; and

(iv)  With respect to exploration activities on any lands protected under Section

761.11 of this chapter, minimize interference, to the extent technologically
and economically feasible, with the values for which those lands were
designated as unsuitable for surface coal mining operations. Before making
this finding, the Director must provide reasonabl e opportunity to the owner
of thefeature causing theland to come under the protection of Section 761.11
of thischapter, and, when applicable, to the agency with primary jurisdiction
over thefeature with respect to the values that caused the [and to come under
the protection of Section 761.11 of this chapter, to comment on whether the
finding is appropriate.

(3) Termsof approval issued by the Director shall contain conditions necessary to ensure

that the exploration and reclamation will be conducted in compliance with this part,
part 815 of this chapter, and the State program.

(e) Notice and hearing.

(1) The Director shall notify the applicant, the appropriate local government officials,
and other commentors on the application, in writing, of his decision on the
application. If the application isdisapproved, the noticeto the applicant shall include
a statement of the reason for disapproval. Public notice of the decision on each
application shall be posted by the Director at a public office in the vicinity of the
proposed exploration operations.

(2) Any person having an interest whichisor may be adversely affected by adecision of
the Director pursuant to paragraph (€)(1) of thissection shall havethe opportunity for
administrative and judicial review as set forth in part 787 of this chapter.

SECTION 778.16 RELATIONSHIP TO AREASDESIGNATED
UNSUITABLE FOR MINING
* % % % %

(©)

If an applicant proposes to conduct-stirfa ia i -
coal mining operatlons within 100 feet of a DUb|IC road or 300 feet of an occupled dwel I [ ng,
the application sA
eeﬁdueﬂﬁgeuehepel%eﬁs— must meet the requi rements of Sectl on761. 14 or Sectl on 761 15
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of this chapter, respectively.

SECTION 780.31 PROTECTION OF PUBHEC——FPARKSPUBLICLY
OWNED PARKSAND HISTORIC PLACES

(a) * k k x %
2 If valid existing rights exists, as determined under Section 761.16 of this chapter, or
joint agency approval isto be obtained under Seetror761+-12(f) Section 761.17(d) of
this Chapter, to minimize adverse impacts.

* * * % %

SECTION 780.33 RELOCATION OR USE OF PUBLIC ROADS

Each plan shall describe, with appropriate maps and cross section drawings, the measuresto be used
to ensure that the interests of the public and landowners affected are protected if, under Sectten
761-12(ely-Section 761.14, the applicant seeks to have the Department's approval of:

* * * % %

SECTION 780.37 FRANSPORTATHONTFACHATHES




SECTION 780.37 ROAD SYSTEMS

@

Plans and drawings. Each applicant for a surface coal mining and reclamation permit shall

submit plans and drawings for each road, as defined in Section 701.5 of this chapter, to be

constructed, used, or maintained within the proposed permit area. The plans and drawings

shall—

(1)

Include a map, appropriate cross sections, design drawings and specifications for

(2)

road widths, gradients, surfacing materials, cuts, fill embankments, cul verts, bridges,
drainage ditches, low-water crossings, and drainage structures;

Contain the drawings and specifications of each proposed road that islocated in the

(3)

channel of an intermittent or perennial stream, as necessary for approval of the road
by the Director in accordance with Section 816.150(d)(1) of this chapter:;

Contain the drawings and specifications for each proposed ford of perennia or

(4)

intermittent streams that is used as a temporary route, as necessary for approval of
the ford by the Director in accordance with Section 816.151(b)(2) of this chapter;

Contain a description of measures to be taken to obtain approval of the Director for

(5)

alteration or relocation of a natural stream channel under Section 816.151(c)(5) of
this chapter;

Contain the drawings and specifications for each |low-water crossing of perennial or

(6)

intermittent stream channels so that the Director can maximize the protection of the
stream in accordance with Section 816.151(c)(6) of this chapter; and

Describethe plansto remove and reclaim each road that would not be retai ned under

an approved postmining land use, and the schedul efor thisremoval and reclamation.
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(b) Primary road certification. The plans and drawings for each primary road shall be prepared
by, or under thedirection of, and certified by aqualified registered professional engineer with
experience in the design and construction of roads, as meeting the requirements of this
chapter; current, prudent engineering practices, and any design criteria established by the
Director.

SECTION 786.11 PUBLIC NOTICES OF FILING OFPERMIT
APPLICATIONS

(a) * k * * %
4 The name and address of the person to whom written comments, objections, or
requestsfor tafermat-conterenees | egisl ative public hearings on the application may
be submitted under Sections 786.12-786.14.

) If an applicant seeks a permit to mine within 100 feet of the outside right-of-way of
a public road or to relocate or close a public road, except where public notice and
hearing have previously been provided for this particular part of the road in
accordance with Section 761.14 of this Chapter, a concise statement describing the
public road, the particular part to be rel ocated;-wherethet+etocationtsto-oeeurand
thetiurationof-thetretoeation: or closed, and the approximate timing and duration of
the relocation or closing.

SECTION 786.14 LEGISLATIVE PUBLIC HEARING

* % * % %

(c) Legidative Public Hearingsheld in accordance with this Section may be used by the Director
as the public hearing required under Sectior—761-12(d)-ornproposed-vses-or+etocation-of
pubheroads: Section 761.14(c) where the applicant proposes to relocate or close a public
road or conduct surface coal mining operations within 100 feet, measured horizontally, of
the outside right-of-way line of a public road.

SECTION 786.19 CRITERIA FOR PERMIT APPROVAL OR DENIAL
* % % % %
(d) * % % % %
2 Not included within an areadesignated unsuitablefor surface coal mining operations
under Parts764—+65-6r+69-or; Parts 762 and 764 of this Chapter or within an area
subject to the prohibitions of Section 761.11 of this Chapter; or,

* % * % %




6)(4) Not on any State Parks, recreation areas or memorials except as provided for in

Section 761.11; or,

A(5) Not on any State Game and Fish Commission Wildlife Management Areaexcept as
provided in Section 761.11.

8)(6) The applicant has, if applicable, satisfied the requirements for approval of along-
term, intensiveagricultura postmining land use, in accordancewith thereguirements

of Section 816.111(d).
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